Contract Clauses BI-076 through BI-100

PROMPT PAYMENT FOR CONSTRUCTION CONTRACTS (NOV 2004) (BI-076)

Notwithstanding any other payment terms in this contract, the NAFI will make invoice payments
and contract financing payments under the terms and conditions specified in this clause. Payment
shall be considered as being made on the day a check is dated or the date of an electronic funds
transfer. All days referred to in this clause are calendar days, unless otherwise specified.
(However, see subparagraph (a)(3) concerning payments due on Saturdays, Sundays, and legal
holidays.)

(1) Invoice payments—Types of invoice payments. For purposes of this clause, there are several
types of invoice payments that may occur under this contract, as follows:

(i) Progress payments, if provided for elsewhere in this contract, based on Contracting
Officer approval of the estimated amount and value of work or services performed, including
payments for reaching milestones in any project:

(A) The due date for making such payments shall be 14 days after receipt of the
payment request by the designated billing office. If the designated billing office fails to
annotate the payment request with the actual date of receipt at the time of receipt, the
payment due date shall be the 14th day after the date of the Contractor's payment
request, provided a proper payment request is received and there is no disagreement
over quantity, quality, or Contractor compliance with contract requirements.

(B) The due date for payment of any amounts retained by the Contracting Officer
in accordance with the clause entitled, Payments Under Fixed-Price Construction
Contracts, shall be as specified in the contract or, if not specified, 30 days after approval
for release to the Contractor by the Contracting Officer.

(i) Final payments based on completion and acceptance of all work and presentation of
release of all claims against the NAFI arising by virtue of the contract, and payments for partial
deliveries that have been accepted by the NAFI (e.g., each separate building, public work, or
other division of the contract for which the price is stated separately in the contract):

(A) The due date for making such payments shall be either the 30th day after
receipt by the designated billing office of a proper invoice from the Contractor, or the 30th
day after NAFI acceptance of the work or services completed by the Contractor,
whichever is later. If the designated billing office fails to annotate the invoice with the date
of actual receipt at the time of receipt, the invoice payment due date shall be the 30th day
after the date of the Contractor's invoice, provided a proper invoice is received and there
is no disagreement over quantity, quality, or Contractor compliance with contract
requirements.

(B) On a final invoice where the payment amount is subject to contract settlement
actions (e.g., release of claims), acceptance shall be deemed to have occurred on the
effective date of the contract settlement.

(2) Contractor's invoice. The Contractor shall prepare and submit invoices to the designated
billing office specified in the contract. A proper invoice must include the items listed in
subdivisions (a)(2)(i) through (a)(2)(ix) of this clause. If the invoice does not comply with these
requirements, it shall be returned within 7 days after the date the designated billing office
received the invoice, with a statement of the reasons why it is not a proper invoice. Untimely



notification will be taken into account in computing any interest penalty owed the Contractor in the
manner described in subparagraph (a)(4) of this clause.

(i) Name and address of the Contractor.

(ii) Invoice date and identification number. (The Contractor is encouraged to date invoices
as close as possible to the date of mailing or transmission and to assign an identification number
to each invoice.)

(iii) Contract number or other authorization for work or services performed (including
order number and contract line item number).

(iv) Description of work or services performed.
(v) Delivery and payment terms (e.g., prompt payment discount terms).

(vi) Name and address of Contractor official to whom payment is to be sent (must be the
same as that in the contract or in a proper notice of assignment).

(vii) Name (where practicable), title, phone number, and mailing address of person to be
notified in the event of a defective invoice.

(viii) For payments described in subdivision (a)(1)(i) of this clause, substantiation of the
amounts requested and certification in accordance with the requirements of the clause entitled
Payments Under Fixed-Price Construction Contracts.

(ix) Any other information or documentation required by the contract.

(3) Interest penalty. An interest penalty shall be paid automatically by the designated payment
office, without request from the Contractor, if payment is not made by the due date and the
conditions listed in subdivisions (a)(3)(i) through (a)(3)(iii) of this clause are met, if applicable.
However, when the due date falls on a Saturday, Sunday, or legal holiday when Federal
Government offices are closed and Government/NAFI business is not expected to be conducted,
payment may be made on the following business day without incurring a late payment interest
penalty.

(i) The designated billing office received a proper invoice.

(i) A receiving report or other Government/NAFI documentation authorizing payment was
processed and there was no disagreement over quantity, quality, Contractor compliance with any
contract term or condition, or requested progress payment amount.

(iii) In the case of a final invoice for any balance of funds due the Contractor for work or
services performed, the amount was not subject to further contract settlement actions between
the NAFI and the Contractor.

(4) Computing penalty amount. The interest penalty shall be at the rate established by the
Secretary of the Treasury under section 12 of the Contract Disputes Act of 1978 (41 U.S.C. 611,
however other provisions of the Act are not applicable to NAFIs — see Disputes Clause) that is in
effect on the day after the due date, except where the interest penalty is prescribed by other
governmental authority (e.g., tariffs). This rate is referred to as the "Renegotiation Board Interest
Rate," and it is published in the Federal Register semiannually on or about January 1 and July 1.
The interest penalty shall accrue daily on the invoice principal payment amount approved by the
NAFI until the payment date of such approved principal amount; and will be compounded in 30-
day increments inclusive from the first day after the due date through the payment date. That is,
interest accrued at the end of any 30-day period will be added to the approved invoice principal



payment amount and will be subject to interest penalties if not paid in the succeeding 30-day
period. If the designated billing office failed to notify the Contractor of a defective invoice within
the periods prescribed in subparagraph (a)(2) of this clause, the due date on the corrected
invoice will be adjusted by subtracting from such date the number of days taken beyond the
prescribed notification of defects period. Any interest penalty owed the Contractor will be based
on this adjusted due date. Adjustments will be made by the designated payment office for errors
in calculating interest penalties.

(i) For the sole purpose of computing an interest penalty that might be due the Contractor
for payments described in subdivision (a)(1)(ii) of this clause, Government/NAFI acceptance or
approval shall be deemed to have occurred constructively on the 7th day after the Contractor has
completed the work or services in accordance with the terms and conditions of the contract. In the
event that actual acceptance or approval occurs within the constructive acceptance or approval
period, the determination of an interest penalty shall be based on the actual date of acceptance
or approval. Constructive acceptance or constructive approval requirements do not apply if there
is a disagreement over quantity, quality, or Contractor compliance with a contract provision.
These requirements also do not compel Government/NAFI officials to accept work or services,
approve Contractor estimates, perform contract administration functions, or make payment prior
to fulfilling their responsibilities.

(i) The following periods of time will not be included in the determination of an interest
penalty:

(A) The period taken to notify the Contractor of defects in invoices submitted to
the NAFI, but this may not exceed 7 days.

(B) The period between the defects notice and resubmission of the corrected
invoice by the Contractor.

(C) For incorrect electronic funds transfer (EFT) information, in accordance with
the EFT clause of this contract.

(iii) Interest penalties will not continue to accrue after the filing of a claim for such
penalties under the clause entitled, Disputes, or for more than 1 year. Interest penalties of less
than $1 need not be paid.

(iv) Interest penalties are not required on payment delays due to disagreement between
the NAFI and the Contractor over the payment amount or other issues involving contract
compliance, or on amounts temporarily withheld or retained in accordance with the terms of the
contract. Claims involving disputes, and any interest that may be payable, will be resolved in
accordance with the clause entitled, Disputes.

(5) Prompt payment discounts. An interest penalty also shall be paid automatically by the
designated payment office, without request from the Contractor, if a discount for prompt payment
is taken improperly. The interest penalty will be calculated on the amount of discount taken for the
period beginning with the first day after the end of the discount period through the date when the
Contractor is paid.

(6) Additional interest penalty.

(i) A penalty amount, calculated in accordance with subdivision (a)(6)(iii) of this clause,
shall be paid in addition to the interest penalty amount if the Contractor—

(A) Is owed an interest penalty of $1 or more;



(B) Is not paid the interest penalty within 10 days after the date the invoice amount is
paid; and

(C) Makes a written demand to the designated payment office for additional penalty
payment, in accordance with subdivision (a)(6)(ii) of this clause, postmarked not later than 40
days after the date the invoice amount is paid.

(ii)

(A) Contractors shall support written demands for additional penalty payments with the
following data. No additional data shall be required. Contractors shall—

(1) Specifically assert that late payment interest is due under a specific invoice,
and request payment of all overdue late payment interest penalty and such additional
penalty as may be required;

(2) Attach a copy of the invoice on which the unpaid late payment interest was
due; and

(3) State that payment of the principal has been received, including the date of
receipt.

(B) Demands must be postmarked on or before the 40th day after payment was made,
except that--

(1) If the postmark is illegible or nonexistent, the demand must have been
received and annotated with the date of receipt by the designated payment office on or
before the 40th day after payment was made; or

(2) If the postmark is illegible or nonexistent and the designated payment office
fails to make the required annotation, the demand's validity will be determined by the
date the Contractor has placed on the demand; provided such date is no later than the
40th day after payment was made.

(iii)
(A) The additional penalty shall be equal to 100 percent of any original late payment
interest penalty except—

(1) The additional penalty shall not exceed $5,000;
(2) The additional penalty shall never be less than $25; and

(3) No additional penalty is owed if the amount of the underlying interest penalty is less
than $1.

(B) If the interest penalty ceases to accrue in accordance with the limits stated in
subdivision (a)(4)(iii) of this clause, the amount of the additional penalty shall be calculated on the
amount of interest penalty that would have accrued in the absence of these limits, subject to the
overall limits on the additional penalty specified in subdivision (a)(6)(iii)(A) of this clause.

(C) For determining the maximum and minimum additional penalties, the test shall be the
interest penalty due on each separate payment made for each separate contract. The maximum
and minimum additional penalty shall not be based upon individual invoices unless the invoices
are paid separately. Where payments are consolidated for disbursing purposes, the maximum
and minimum additional penalty determination shall be made separately for each contract therein.



(D) The additional penalty does not apply to payments regulated by other Government
regulations (e.g., payments under utility contracts subject to tariffs and regulation).

(b) Contract financing payments—

(1) Due dates for recurring financing payments. If this contract provides for contract financing,
requests for payment shall be submitted to the designated billing office as specified in this
contract or as directed by the Contracting Officer. Contract financing payments shall be made on
the [insert day as prescribed by Agency head; if not prescribed, insert 30th day] day after receipt
of a proper contract-financing request by the designated billing office. In the event that an audit or
other review of a specific financing request is required to ensure compliance with the terms and
conditions of the contract, the designated payment office is not compelled to make payment by
the due date specified.

(2) Due dates for other contract financing. For advance payments, loans, or other
arrangements that do not involve recurring submissions of contract financing requests, payment
shall be made in accordance with the corresponding contract terms or as directed by the
Contracting Officer.

(3) Interest penalty not applicable. Contract financing payments shall not be assessed an interest
penalty for payment delays.

(c) Subcontract clause requirements. The Contractor shall include in each subcontract for
property or services (including a material supplier) for the purpose of performing this contract the
following:

(1) Prompt payment for subcontractors. A payment clause that obligates the Contractor to pay the
subcontractor for satisfactory performance under its subcontract not later than 7 days from receipt
of payment out of such amounts as are paid to the Contractor under this contract.

(2) Interest for subcontractors. An interest penalty clause that obligates the Contractor to pay to
the subcontractor an interest penalty for each payment not made in accordance with the payment
clause—

(i) For the period beginning on the day after the required payment date and ending on the date on
which payment of the amount due is made; and

(i) Computed at the rate of interest established by the Secretary of the Treasury, and published in
the Federal Register, for interest payments under section 12 of the Contract Disputes Act of 1978
(41 U.S.C. 611) (otherwise CDA does not apply to this contract) in effect at the time the
Contractor accrues the obligation to pay an interest penalty.

(3) Subcontractor clause flowdown. A clause requiring each subcontractor to include a payment
clause and an interest penalty clause conforming to the standards set forth in subparagraphs
(c)(1) and (c)(2) of this clause in each of its subcontracts, and to require each of its
subcontractors to include such clauses in their subcontracts with each lower-tier subcontractor or
supplier.

(d) Subcontract clause interpretation. The clauses required by paragraph (c) of this clause shall
not be construed to impair the right of the Contractor or a subcontractor at any tier to negotiate,
and to include in their subcontract, provisions that—

(1) Retainage permitted. Permit the Contractor or a subcontractor to retain (without cause) a
specified percentage of each progress payment otherwise due to a subcontractor for satisfactory
performance under the subcontract without incurring any obligation to pay a late payment interest
penalty, in accordance with terms and conditions agreed to by the parties to the subcontract,



giving such recognition as the parties deem appropriate to the ability of a subcontractor to furnish
a performance bond and a payment bond;

(2) Withholding permitted. Permit the Contractor or subcontractor to make a determination that
part or all of the subcontractor's request for payment may be withheld in accordance with the
subcontract agreement; and

(3) Withholding requirements. Permit such withholding without incurring any obligation to pay a
late payment penalty if--

(i) A notice conforming to the standards of paragraph (g) of this clause previously has been
furnished to the subcontractor; and

(ii) A copy of any notice issued by a Contractor pursuant to subdivision (d)(3)(i) of this clause has
been furnished to the Contracting Officer.

(e) Subcontractor withholding procedures. If a Contractor, after making a request

for payment to the NAFI but before making a payment to a subcontractor for the subcontractor's
performance covered by the payment request, discovers that all or a portion of the payment
otherwise due such subcontractor is subject to withholding from the subcontractor in accordance
with the subcontract agreement, then the Contractor shall—

(1) Subcontractor notice. Furnish to the subcontractor a notice conforming to the standards of
paragraph (g) of this clause as soon as practicable upon ascertaining the cause giving rise to a
withholding, but prior to the due date for subcontractor payment;

(2) Contracting Officer notice. Furnish to the Contracting Officer, as soon as practicable, a copy of
the notice furnished to the subcontractor pursuant to subparagraph (e)(1) of this clause;

(3) Subcontractor progress payment reduction. Reduce the subcontractor's progress payment by
an amount not to exceed the amount specified in the notice of withholding furnished under
subparagraph (e)(1) of this clause;

(4) Subsequent subcontractor payment. Pay the subcontractor as soon as practicable after the
correction of the identified subcontract performance deficiency, and—

(i) Make such payment within—

(A) Seven days after correction of the identified subcontract performance deficiency (unless the
funds therefor must be recovered from the NAFI because of a reduction under subdivision
(e)(5)(i)) of this clause; or

(B) Seven days after the Contractor recovers such funds from the NAFI; or

(ii) Incur an obligation to pay a late payment interest penalty computed at the rate of interest
established by the Secretary of the Treasury, and published in the Federal Register, for interest
payments under section 12 of the Contracts Disputes

Act of 1978 (41 U.S.C. 611)(otherwise the CDA of 1978 does not apply to this

contract) in effect at the time the Contractor accrues the obligation to pay an

interest penalty;

(5) Notice to Contracting Officer. Notify the Contracting Officer upon—

(i) Reduction of the amount of any subsequent certified application for payment; or

(i) Payment to the subcontractor of any withheld amounts of a progress payment, specifying—



(A) The amounts withheld under subparagraph (e)(1) of this clause; and
(B) The dates that such withholding began and ended; and

(6) Interest to NAFI. Be obligated to pay to the NAFI an amount equal to interest on the withheld
payments (computed in the manner provided in 31 U.S.C. 3903(c)(1)), from the 8th day after
receipt of the withheld amounts from the NAFI until—

(i) The day the identified subcontractor performance deficiency is corrected; or
(ii) The date that any subsequent payment is reduced under subdivision (€)(5)(i) of this clause.

(f) Third-party deficiency reports--(1) Withholding from subcontractor. If a Contractor, after making
payment to a first-tier subcontractor, receives from a supplier or subcontractor of the first-tier
subcontractor (hereafter referred to as a "second-tier subcontractor") a written notice in
accordance with section 2 of the Act of August 24, 1935 (40 U.S.C. 270b, Miller Act), asserting a
deficiency in such first-tier subcontractor's performance under the contract for which the
Contractor may be ultimately liable, and the Contractor determines that all or a portion of future
payments otherwise due such first-tier subcontractor is subject to withholding in accordance with
the subcontract agreement, the Contractor may, without incurring an obligation to pay an interest
penalty under subparagraph (€)(6) of this clause—

(i) Furnish to the first-tier subcontractor a notice conforming to the standards of paragraph (g) of
this clause as soon as practicable upon making such determination; and

(ii) Withhold from the first-tier subcontractor's next available progress payment or payments an
amount not to exceed the amount specified in the notice of withholding furnished under
subdivision (f)(1)(i) of this clause.

(2) Subsequent payment or interest charge. As soon as practicable, but not later than 7 days after
receipt of satisfactory written notification that the identified subcontract performance deficiency
has been corrected, the Contractor shall—

(i) Pay the amount withheld under subdivision (f)(1)(ii) of this clause to such first-tier
subcontractor; or

(ii) Incur an obligation to pay a late payment interest penalty to such first-tier subcontractor
computed at the rate of interest established by the Secretary of the Treasury, and published in
the Federal Register, for interest payments under section 12 of the Contracts Disputes Act of
1978 (41 U.S.C. 611)(otherwise CDA of 1978 does not apply to this contract) in effect at the time
the Contractor accrues the obligation to pay an interest penalty.

(g) Written notice of subcontractor withholding. A written notice of any withholding shall be issued
to a subcontractor (with a copy to the Contracting Officer of any such notice issued by the
Contractor), specifying—

(1) The amount to be withheld;

(2) The specific causes for the withholding under the terms of the subcontract; and

(3) The remedial actions to be taken by the subcontractor in order to receive payment of the
amounts withheld.

(h) Subcontractor payment entitlement. The Contractor may not request payment from the NAFI
of any amount withheld or retained in accordance with paragraph (d) of this clause until such time



as the Contractor has determined and certified to the Contracting Officer that the subcontractor is
entitled to the payment of such amount.

(i) Prime-subcontractor disputes. A dispute between the Contractor and subcontractor relating to
the amount or entitlement of a subcontractor to a payment or a late payment interest penalty
under a clause included in the subcontract pursuant to paragraph (c) of this clause does not
constitute a dispute to which the NAFI is a party. The NAFI may not be interpleaded in any
judicial or administrative proceeding involving such a dispute.

(j) Preservation of prime-subcontractor rights. Except as provided in paragraph (i) of this clause,
this clause shall not limit or impair any contractual, administrative, or judicial remedies otherwise
available to the Contractor or a subcontractor in the event of a dispute involving late payment or
nonpayment by the Contractor or deficient subcontract performance or nonperformance by a
subcontractor.

(k) Non-recourse for prime contractor interest penalty. The Contractor's obligation to pay an
interest penalty to a subcontractor pursuant to the clauses included in a subcontract under
paragraph (c) of this clause shall not be construed to be an obligation of the NAFI for such
interest penalty. A cost-reimbursement claim may not include any amount for reimbursement of
such interest penalty.

(End of clause)

MANDATORY INFORMATION FOR ELECTRONIC FUNDS TRANSFER (NOV 2004) (BI-077)

(a) Method of payment. All payments by the NAFI under this contract shall be made by electronic
funds transfer (EFT), except as provided in paragraph (b) of this clause.

(b) Exceptions to the EFT are as follows:

(1) Contracts awarded to companies located in OCONUS

(2) Contracts denominated or paid in other than US currency

(3) Classified contracts when such payments would compromise national security

(4) Contracts executed by deployed Contracting Officers in the course of military operations
(5) Contracts executed by any Contracting Officer in the course of emergency operations,

e.g., responses to natural disaster or national or civil emergencies

(c) Waiver. The servicing accounting office may waive payment by EFT under the following
situations:

(1) Sole Proprietorship Contractors. Sole Proprietorship Contractors may elect, in writing, to
be designated as individuals and paid by check. Waiver will be granted to all such Contractors.

(2) Infrequently used Contractors. The servicing accounting office will make a determination,
at its own discretion, whether or not to use EFT to pay infrequently used Contractors. Generally,
this will apply only to those Contractors paid no more than once a year.

(3) Advance checks for Entertainers. Entertainers may be paid by check when the servicing
accounting office determines this to be the most appropriate method of payment.

(d) Mandatory submission of Contractor's EFT information.

(1) The Contractor is required to provide the payment office with the following information
required to make payment by EFT.



(i) Name and address of the Contractor

(ii) Nine-digit Routing Transit Number of the Contractor’s financial agent

(iif) Contractor’s account number, title of account, and the type of account (checking or
savings)

(2) Any changes to the Contractor’s original information, to include the closure of account,
must be provided to the payment office at least 30 days prior to the effective date of payment.

(e) Mechanisms for EFT payment. The NAFI may make payment by EFT through the Automated
Clearing House (ACH) network, subject to the rules of the National Automated Clearing House
Association.

(f) Suspension of payment.

(1) The NAFI is not required to make any payment under this contract until after receipt, by the
designated office, of the correct EFT payment information from the Contractor. Until receipt of the
correct EFT information, any invoice or contract financing request shall be deemed not to be a
proper invoice for the purpose of prompt payment under this contract. The prompt payment terms
of the contract regarding notice of an improper invoice and delays in accrual of interest penalties

apply.

(2) If the EFT information changes, the NAFI shall begin using the new information no later
than 30 days after receipt by the designated office. However, the Contractor may request that no
further payments be made until the payment office implements the updated EFT information. If
such suspension would result in a late payment under the prompt payment terms of this contract,
the Contractor's request for suspension shall extend the due date for payment by the number of
days of the suspension.

(g) Liability for uncompleted or erroneous transfers.

(1) If an uncompleted or erroneous transfer occurs because the NAFI used the Contractor's
EFT information incorrectly, the NAFI remains responsible for—

(i) Making a correct payment;
(i) Paying any prompt payment penalty due; and
(iii) Recovering any erroneously directed funds.

(2) If an uncompleted or erroneous transfer occurs because the Contractor's EFT information
was incorrect, and—

(i) If the funds are no longer under the control of the payment office, the NAFI is deemed to
have made payment and the Contractor is responsible for recovery of any erroneously directed
funds; or

(ii) If the funds remain under the control of the payment office, the NAFI shall not make
payment and the provisions of paragraph (f) shall apply.

(h) EFT and prompt payment. A payment shall be deemed to have been made in a timely manner
in accordance with the prompt payment terms of this contract if the date specified for settlement
of the payment is on or before the prompt payment due date.

(i) EFT and assignment of claims. If the Contractor assigns the proceeds of this contract as
provided for in the assignment of claims terms of this contract, the Contractor shall require as a
condition of any such assignment, that the assignee shall provide the EFT information required by
paragraph (d) of this clause to the designated office, and shall be paid by EFT in accordance with



the terms of this clause. In all respects, the requirements of this clause shall apply to the
assignee as if it were the Contractor.

(j) Liability for change of EFT information by financial agent. The NAFI is not liable for errors
resulting from changes to EFT information provided by the Contractor's financial agent.

(End of clause)

PAYMENT BY THIRD PARTY (NOV 2004) (BI-078)

(a) General. The Contractor agrees to accept payments due under this contract, through
payment by a third party in lieu of payment directly from the NAFI, in accordance with the terms of
this clause. The third party and, if applicable, the particular Government-wide commercial
purchase card to be used are identified elsewhere in this contract.

(b) Contractor payment request. In accordance with the clauses of this contract that authorize the
Contractor to submit invoices, contract financing requests, or as provided in other clauses
providing for payment to the Contractor, the Contractor shall make such payment requests
through a charge to the NAFI account with the third party, at the time and for the amount due in
accordance with the terms of this contract.

(c) Payment. The Contractor and the third party shall agree that all payments due under this
contract shall be made upon submittal of payment requests to the third party in accordance with
the terms and conditions of an agreement between the Contractor, the Contractor’s financial
agent (if any), an the third party and its agents (if any). No payment shall be due the Contractor
until such agreement is made. Payments made or due by the third party under this clause are not
payments made by the NAFI and are not subject to the Prompt Payment Act or any
implementation thereof in this contract.

(d) Documentation. Documentation of each charge against the NAFI's account shall be provided
to the Contracting Officer upon request.

(e) Assignment of claims. Notwithstanding any other provision of this contract, if any payment is
made under this clause, then no payment under this contract shall be assigned under the
provisions of the assignment of claims terms of this contract or the Assignment of Claims Act of
1940, as amended, 31 U.S.C. 3727, 41 U.S.C. 15.

(f) Other payment terms. The other payment terms of this contract shall govern the content and
submission of payment requests. If any clause requires information or documents in or with the
payment request, which is not provided in the third party agreement referenced in paragraph (c)
of this clause, the Contractor shall obtain instructions from the Contracting Officer before
submitting such a payment request.

(End of clause)

DISPUTES (NOV 2004) (BI-079)

(a) This contract is subject to the rules and regulations promulgated by the Secretary of Defense
and Secretary of the Army for NAF contracting.

(b) The contract is not subject to the Contract Disputes Act of 1978 (41 U.S.C. 601-613).

(c) All disputes arising under or relating to this contract shall be resolved under this clause.



(d) "Claims," as used in this clause, means a written demand or written assertion by one of the
contracting parties seeking, as a matter of right, the payment of money in a sum certain, the
adjustment or interpretation of contract forms, or other relief arising under or relating to this
contract. A claim arising under a contract, unlike a claim relating to that contract, is a claim that
can be resolved under a contract clause that provides for the relief sought by the claimant. A
voucher, invoice, or other routine request for payment that is not in dispute when submitted is not
a claim under this clause. The submission may be converted to a claim under this clause, by
complying with the submission requirements of this clause. if it is disputed either as to liability or
amount or is not acted upon in a reasonable time.

(e) (1) A claim by the Contractor shall be made in writing and submitted to the Contracting Officer
for a written decision. A claim by the NAFI against the Contractor shall be subject to a written
decision by the Contracting Officer.

(2) For Contractor claims exceeding $100,000, the Contractor shall submit with the
claim a certification that—

(i) The claim is made in good faith;

(ii) Supporting data are accurate and complete to the best of the Contractor's
knowledge and belief; and

(iii) The amount requested accurately reflects the contract adjustment for which
the contractor believes the NAFI is liable.

(3) (i) If the Contractor is an individual, the certification shall be executed by that
individual.

(ii) If the Contractor is not an individual, the certification shall be executed by-

(A) A senior company official in charge at the Contractor's plant or location
involved, or

(B) An officer or general partner of the Contractor having overall
responsibility for the conduct of the Contractor's affairs.

(f) For contract claims of $100,000 or less, the Contracting Officer must, if requested in writing by
the Contractor, render a decision within 60 days of the request. For Contractor-certified claims
over $100,000, the Contracting Officer must, within 60 days, decide the claim or notify the
Contractor of the date by which the decision will be made.

(g) The Contracting Officer's decision shall be final unless the contractor appeals as provided in
paragraph (h) of this clause.

(h) The Contracting Officer’s decision on claims may be appealed by submitting a written appeal
to the Armed Services Board of Contract Appeals within 90 days of receipt of the Contracting
Officer's final decision. Decisions of the Armed Services Board of Contract Appeals are final and
are not subject to further appeal.

(i) The Contractor shall proceed diligently with performance of this contract, pending final
resolution of any request for relief, claim, appeal, or action arising under the contract, and comply
with any decision of the Contracting Officer.

(End of clause)



RESERVED (NOV 2004) (B1-080)

DIFFERING SITE CONDITIONS (NOV 2004) (BI1-081)

(a) The contractor shall promptly, and before the conditions are disturbed, give a written notice to
the Contracting Officer of (1) subsurface or latent physical conditions at the site which differ
materially from those indicated in this contract, or (2) unknown physical conditions at the site, of
an unusual nature, which differ materially from those ordinarily encountered and generally
recognized as inhering in work of the character provided for in this contract.

(b) The Contracting Officer shall investigate the site conditions, promptly after receiving the
notice. If the conditions do materially so differ and cause an increase or decrease in the
Contractor's cost of, or the time required for, performance of any part of the work under this
contract, whether or not changed as a result of the conditions, an equitable adjustment shall be
made under this clause and the contract modified in writing accordingly.

(c) No request by the Contractor for an equitable adjustment to the contract under this clause
shall be allowed, unless the Contractor has given the written notice required; provided, that the
time prescribed in (a) above for giving written notice may be extended by the Contracting Officer.

(d) No request by the Contractor for an equitable adjustment to the contract for differing site
conditions shall be allowed if made after final payment under this contract.

(End of clause)

SITE INVESTIGATION AND CONDITIONS AFFECTING THE WORK (NOV 2004) (B1-082)

(a) The Contractor acknowledges that it has taken steps reasonably necessary to ascertain the
nature and location of work, and that it has investigated and satisfied itself as to the general and
local conditions which can affect the work, or its cost, including but not limited to (1) conditions
bearing upon transportation, disposal, handling, and storage of materials; (2) the availability of
labor, water, electric power, and roads; (3) uncertainties of weather, river stages, tides or similar
physical conditions at the site; (4) the conformation and conditions of the ground; and (5) the
character of equipment and facilities needed preliminary to and during work performance. The
Contractor also acknowledges that it has satisfied itself as to the character, quality and quantity of
surface and subsurface materials or obstacles to be encountered insofar as this information is
reasonably ascertainable from an inspection of the site, including all exploratory work done by the
NAFI, as well as from drawings and specifications made a part of this contract. Any failure of the
Contractor to take the actions described and acknowledged in this paragraph will not relieve the
Contractor from responsibility for estimating properly the difficulty and cost of successfully
performing the work, or for proceeding to successfully perform the work without additional
expense to the NAFI.

(b) The NAFI assumes no responsibility for any conclusions or interpretations made by the
Contractor based on the information made available by the NAFI. Nor does the NAFI assume
responsibility for any understanding reached or representation made concerning conditions,
which can affect the work by any of its officers, employees, or agents before the execution of this
contract, unless that understanding or representation is expressly stated in this contract.

(End of clause)



MATERIAL AND WORKMANSHIP (NOV 2004) (BI-083)

(a) All equipment, material, and articles incorporated into the work covered by this contract shall
be new and of the most suitable grade for the purpose intended, unless otherwise specifically
provided in this contract. References in the specifications to equipment, material, articles, or
patented processes by trade name, make, or catalog number, shall be regarded as establishing a
standard of quality and shall not be construed as limiting competition. The Contractor may, at its
option, use any equipment, material, articles, or processes that, in the judgment of the
Contracting Officer, is equal to that named in the specifications, unless otherwise specifically
provided in this contract.

(b) The Contractor shall obtain the Contracting Officer's approval of the machinery and
mechanical and other equipment to be incorporated into the work. When requesting approval,
the contractor shall furnish to the Contracting Officer the name of the manufacturer, the model
number, and other information concerning the performance, capacity, nature, and rating of the
machinery and mechanical and other equipment. When required by this contract or by the
Contracting Officer, the Contractor shall also obtain the Contracting Officer's approval of the
material or articles that the Contractor contemplates incorporating in the work. When requesting
approval, the Contractor shall provide full information concerning the material or articles. When
directed to do so, the Contractor shall submit samples for approval at the Contractor's expense,
with all shipping charges prepaid. Machinery, equipment, material, and articles that do not have
the required approval shall be installed or used at the risk of subsequent rejection.

(End of clause)

SUPERINTENDENCE BY THE CONTRACTOR (NOV 2004) (BI1-084)

At all times during the performance of this contract and until the work is completed and accepted,
the Contractor shall directly superintend the work or assign and have on the work a competent
superintendent who is satisfactory to the Contracting Officer and has authority to act for the
Contractor.

(End of clause)

PERMITS AND RESPONSIBILITIES (NOV 2004) (BI-085)

The Contractor shall, without additional expense to the NAFI, be responsible for obtaining any
necessary licenses and permits, and for complying with any Federal, State, and municipal laws,
codes and regulations applicable to the performance of the work. The Contractor shall also be
responsible for all damages to persons or property that occur as a result of the Contractor's fault
or negligence, and shall take proper safety and health precautions to protect the work, the
workers, the public, and property of others. The Contractor shall also be responsible for all
materials delivered and work performed until completion and acceptance of the entire work,
except for any completed unit of work, which may have been accepted under the contract.

(End of clause)

OTHER CONTRACTS (NOV 2004) (BI-086)



The NAFI or the Government may undertake or award other contracts for additional work at or
near the site of the work under this contract. The Contractor shall fully cooperate with the other
contractors and with NAFI and Government employees and shall carefully adapt scheduling and
performing the work under this contract to accommodate the additional work, heeding any
direction that may be provided by the Contracting Officer. The Contractor shall not commit or
permit any act that will interfere with the performance of work by any other contractor or by NAFI
or Government employees.

(End of clause)

PROTECTION OF EXISTING VEGETATION, STRUCTURES, EQUIPMENT,
UTILITIES, AND IMPROVEMENTS (NOV 2004) (BI-087)

(a) The Contractor shall preserve and protect all structures, equipment, and vegetation (such as
trees, shrubs, and grass) on or adjacent to the work site, which are not to be removed and which
do not unreasonably interfere with the work required under this contract. The Contractor shall
only remove trees when specifically authorized to do so, and shall avoid damaging vegetation
that will remain in place. If any limbs or branches of trees are broken during contract
performance, or by the careless operation of equipment, or by workmen, the Contractor shall trim
those limbs or branches with a clean cut and paint the cut with a tree-pruning compound as
directed by the Contracting Officer.

(b) The Contractor shall protect from damage all existing improvements and utilities (1) at or near
the work site, and (2) on adjacent property of a third party, the locations of which are made known
to or should be known by the Contractor. The Contractor shall repair any damage to those
facilities, including those that are the property of a third party, resulting from failure to comply with
the requirements of this contract or failure to exercise reasonable care in performing the work. If
the Contractor fails or refuses to repair the damage promptly, the Contracting Officer may have
the necessary work performed and charge the cost to the Contractor.

(End of clause)

OPERATIONS AND STORAGE AREAS (NOV 2004) (BI-088)

(a) The Contractor shall confine all operations (including storage of materials) on NAFI or
Government premises to areas authorized or approved by the Contracting Officer. The
Contractor shall hold and save the Government and the NAFI, its officers, employees, and
agents, free and harmless from liability of any nature occasioned by the Contractor's
performance.

(b) Temporary buildings (e.g., storage sheds, shops, offices,) and utilities may be erected by the
Contractor only with the approval of the Contracting Officer, and shall be built with labor and
materials furnished by the Contractor without expense to the NAFI. The temporary buildings and
utilities shall remain the property of the Contractor and shall be removed by the contractor at the
contractor's expense upon completion of the work. With the written consent of the Contracting
Officer, the buildings and utilities may be abandoned and need not be removed.

(c) The Contractor shall, under regulations prescribed by the Contracting Officer, use only
established roadways, or use temporary roadways constructed by the Contractor when and as
authorized by the Contracting Officer. When materials are transported in prosecuting the work,
vehicles shall not be loaded beyond the loading capacity recommended by the manufacturer of
the vehicle or prescribed by any Federal, State, or local law or regulation. When it is necessary
to cross curbs or sidewalks, the Contractor shall protect them from damage. The Contractor shall
repair or pay for the repair of any damaged curbs, sidewalks, or roads.



(End of clause)

USE AND POSSESSION PRIOR TO COMPLETION (NOV 2004) (BI-089)

(a) The NAFI or the Government shall have the right to take possession of any completed or
partially completed part of the work. Before taking possession of or using any work, the
Contracting Officer shall furnish the Contractor a list of items of work remaining to be performed
or corrected on these portions of the work that the NAFI or the Government intends to take
possession of or use. However, failure of the Contracting Officer to list any item of work shall not
relieve the Contractor of responsibility for complying with the terms of the contract. The NAFI's or
the Government's possession or use shall not be deemed an acceptance of any work under the
contract.

(b) While the NAFI or the Government has such possession or use, the Contractor shall be
relieved of the responsibility for the loss of or damage to the work resulting from the NAFI's or the
Government's possession or use, notwithstanding the terms of the clause in this contract entitled
"Permits and Responsibilities." If prior possession or use by the NAFI or the Government delays
the progress of the work or causes additional expense to the Contractor, an equitable adjustment
shall be made in the contract price or the time of completion, and the contract shall be modified in
writing accordingly.

(End of clause)

CLEANING UP (NOV 2004) (BI-090)

The Contractor shall at all times keep the work area, including storage areas, free from
accumulations of waste materials. Before completing the work, the Contractor shall remove from
the work and premises any rubbish, tools, scaffolding, equipment, and materials that are not the
property of the NAFI or the Government. Upon completing the work, the Contractor shall leave
the work area in a clean, neat, and orderly condition satisfactory to the Contracting Officer.

(End of clause)

ACCIDENT PREVENTION, FIRE PROTECTION AND SANITATION (NOV 2004) (BI-091)

If this contract is performed in whole or in part on premises owned or under the control of the
United States Government and/or the NAFI, the Contractor shall conform to all safety regulations
and requirements concerning such premises in effect any time during the performance of the
contract and take all necessary steps and precautions to prevent accidents.

(End of clause)

AVAILABILITY AND USE OF UTILITY SERVICES (NOV 2004) (BI-092)

(a) The Government/NAFI shall make all reasonably required amounts of utilities available to the
Contractor from existing outlets and supplies, as specified in the contract. Unless otherwise
provided in the contract, the amount of each utility service consumed shall be charged to or paid
for by the Contractor at prevailing rates charged to the Government/NAFI or, where the
Government/NAFI, at reasonable rates determined by the Contracting Officer, produces the
utility. The Contractor shall carefully conserve any utilities furnished without charge.



(b) The Contractor, at its expense and in a workmanlike manner satisfactory to the Contracting
Officer, shall install and maintain all necessary temporary connections and distribution lines, and
all meters required to measure the amount of each utility used for the purpose of determining
charges.

(c) Before final acceptance of the work by the Government/NAFI, the Contractor shall remove all
the temporary connections, distribution lines, meters, and associated paraphernalia.

(End of clause)

SCHEDULES FOR CONSTRUCTION CONTRACTS (NOV 2004) (BI-093)

(a) The Contractor shall, within five days after the work commences on the contract or another
period of time determined by the Contracting Officer, prepare and submit to the Contracting
Officer for approval three copies of a practicable schedule showing the order in which the
Contractor proposes to perform the work, and the dates on which the Contractor contemplates
starting and completing the several salient features of the work (including acquiring materials,
plant, and equipment). The schedule shall be in the form of a progress chart of suitable scale to
indicate appropriately the percentage of work schedules for completion by any given date during
the period. If the Contractor fails to submit a schedule within the time prescribed, the Contracting
Officer may withhold approval of progress payments until the Contractor submits the required
schedule.

(b) The Contractor shall enter the actual progress on the chart as directed by the Contracting
Officer, and upon doing so shall immediately deliver three copies of the annotated schedule to the
Contracting Officer. If, in the opinion of the Contracting Officer, the Contractor falls behind the
approved schedule, the Contractor shall take such steps necessary to improve its progress,
including those that may be required by the Contracting Officer, without additional cost to the
NAFI. In this circumstance, the Contracting Officer may require the Contractor to increase the
number of shifts, overtime operations, days of work, and/or the amount of the construction plan,
and to submit for approval any supplementary schedule or schedules in chart form as the
Contracting Officer deems necessary to demonstrate how the approved rate of progress will be
regained.

(c) Failure of the Contractor to comply with the requirements of the Contracting Officer under this
clause shall be grounds for determination by the Contracting Officer that the Contractor is not
prosecuting the work with sufficient diligence to ensure completion within the time specified in the
contract. Upon making this determination, the Contracting Officer may terminate the Contractor's
right to proceed with the work, or any separable part of it, in accordance with the default terms of
the contract.

(End of clause)

LAYOUT OF WORK (NOV 2004) (B1-094)

The Contractor shall layout its work from established base lines and benchmarks indicated on the
drawings furnished by the NAFI, and shall be responsible for all measurements in connection with
the layout. The Contractor shall furnish, at its own expense, all stakes, templates, platforms,
equipment, tools, materials, and labor required to layout any part of the work. The Contractor
shall be responsible for executing the work to the lines and grades that may be established or
indicated by the Contracting Officer. The Contractor shall also be responsible for maintaining and
preserving all stakes and other marks established by the Contracting Officer until authorized to
remove them. If such marks are destroyed by the Contractor or through its negligence before



their removal is authorized, the Contracting Officer may replace them and deduct the expense of
the replacement from any amounts due or to become due to the Contractor.

(End of clause)

SPECIFICATIONS AND DRAWINGS FOR CONSTRUCTION (NOV 2004) (BI-095)

(a) The Contractor shall keep on the work site a copy of the drawings and specifications and shall
at all times give the Contracting Officer access thereto. Anything mentioned in the specifications
and not shown on the drawings, or shown on the drawings and not mentioned in the
specifications, shall be of like effect as if shown or mentioned in both. In case of difference
between drawings and specifications, the specifications shall govern. In case of discrepancy in
the figures, in the drawings, or in the specifications, the matter shall be promptly submitted to the
Contracting Officer, who shall promptly make a determination in writing. Any adjustment by the
Contractor without such a determination shall be at its own risk and expense. The Contracting
Officer shall furnish from time to time such detailed drawings and other information as considered
necessary, unless otherwise provided.

(b) Wherever in the specifications or upon the drawings the words "directed", "required",
"ordered", "designated”, "prescribed", or words of like import are used, it shall be understood that
the "direction”, "requirement”, "order", "designation"”, or "prescription”, of the Contracting Officer is
intended and similarly the words "approved", "acceptable", "satisfactory", or words of like import
shall mean "approved by," or "acceptable to", or "satisfactory to" the Contracting Officer,

unless otherwise expressly stated.

(c) Where "as shown," as indicated", "as detailed", or words of similar import are used, it shall be
understood that the reference is made to the drawings accompanying this contract unless stated
otherwise. The word "provided" as used herein shall be understood to mean "provide complete in
place," that is "furnished and installed".

(d) Shop drawings means drawings, submitted to the Government/NAFI by the Contractor,
subcontractor, or any lower tier subcontractor pursuant to a construction contract, showing in
detail (1) the proposed fabrication and assembly of structural elements, and (2) the installation
(i.e., fit, and attachment details) of materials or equipment. It includes drawings, diagrams,
layouts, schematics, descriptive literature, illustrations, schedules, performance and test data,
and similar materials furnished by the contractor to explain in detail specific portions of the work
required by the contract. The Government/NAFI may duplicate, use, and disclose in any manner
and for any purpose shop drawings delivered under this contract.

(e) If this contract requires shop drawings, the Contractor shall coordinate all such drawings, and
review them for accuracy, completeness, and compliance with contract requirements and shall
indicate its approval thereon as evidence of such coordination and review. Shop drawings
submitted to the Contracting Officer without evidence of the Contractor's approval may be
returned for resubmission. The Contracting Officer will indicate an approval or disapproval of the
shop drawings and if not approved as submitted shall indicate the Government/NAFI's reasons
therefore. Any work done before such approval shall be at the Contractor's risk. Approval by the
Contracting Officer shall not relieve the Contractor from responsibility for any errors or omissions
in such drawings, nor from responsibility for complying with the requirements of this contract,
except with respect to variations described and approved in accordance with (f) below.

(f) If shop drawings show variations from the contract requirements, the Contractor shall describe
such variations in writing, separate from the drawings, at the time of submission. If the
Contracting Officer approves any such variation, the Contracting Officer shall issue an
appropriate contract modification, except that, if the variation is minor or does not involve a
change in price or in time of performance, a modification need not be issued.



(g) The Contractor shall submit to the Contracting Officer for approval four copies (unless
otherwise indicated) of all shop drawings as called for under the various headings of these
specifications. The Contracting Officer will retain three sets (unless otherwise indicated) of all
shop drawings and return the other set to the Contractor.

(h) This clause shall be included in all subcontracts at any tier.

(End of clause)

DESIGN WITHIN FUNDING LIMITATIONS (NOV 2004) (BI-096)

(a) The Contractor shall accomplish the design services required under this contract so as to
permit the award of a contract, for the construction of the facilities designed at a price that does
not exceed the estimated construction contract price set forth in paragraph (c) below. When bids
or proposal for the construction contract are received that exceed the estimated price, the
contractor shall perform such redesign and other services as are necessary to permit contract
award within the funding limitation. These additional services shall be performed at no increase
in the price of this contract. However, the Contractor shall not be required to perform such
additional services at no cost to the NAFI if the unfavorable bids or proposals are the result of
conditions beyond its reasonable control.

(b) The contractor will promptly advise the contracting officer if it finds that the project being
designed will exceed or is likely to exceed the funding limitations and it is unable to design a
usable facility within these limitations. Upon receipt of such information, the Contracting Officer
shall review the Contractor's revised estimate of construction cost. The NAFI may, if it
determines that the estimated construction contract price set forth in this contract is so low that
the award of a construction contract not in excess of such estimate is improbable, authorize a
change in scope or materials as required to reduce the estimated construction cost to an amount
within the estimated construction contract price set forth in paragraph (c) below, or the NAFI may
adjust such estimated construction contract price. When bids or proposals are not solicited or are
unreasonably delayed, the NAFI shall prepare an estimate of constructing the design submitted
and such estimate shall be used in lieu of bids or proposals to determine compliance with the
funding limitation.

(c) The estimated construction contract price for the project described in this contract is
$ (insert appropriate amount) exclusive of the cost of furniture and portable equipment.

(End of clause)

RESPONSIBILITY OF THE ARCHITECT-ENGINEER CONTRACTOR (NOV 2004) (B1-097)

(a) The Contractor shall be responsible for the professional quality, technical accuracy, and the
coordination of all designs, drawings, specifications, and other services furnished by the
Contractor under this contract. The Contractor shall, without additional compensation, correct or
revise any errors or deficiencies in its designs, drawings, specifications, and other services.

(b) Neither the NAFI’s review, approval or acceptance of, nor payment for, the services required
under this contract shall be construed to operate as a waiver of any rights under this contract or
of any cause of action arising out of the performance of this contract, and the Contractor shall be
and remain liable to the NAFI in accordance with applicable law for all damages to the NAFI
caused by the Contractor's negligent performance of any of the services furnished under this
contract.



(c) The rights and remedies of the NAFI provided for under this contract are in addition to any
other rights and remedies provided by law.

(d) If the Contractor is comprised of more than one legal entity, each such entity shall be jointly
and severally liable hereunder.

(End of clause)

WORK OVERSIGHT IN ARCHITECT-ENGINEER CONTRACTS (NOV 2004) (BI-098)

The extent and character of the work to be done by the Contractor shall be subject to the general
oversight, supervision, direction, control, and approval of the Contracting Officer.

(End of clause)

REQUIREMENTS FOR REGISTRATION OF DESIGNERS (NOV 2004) (BI1-099)

The design of architectural, structural, mechanical, electrical, civil or other engineering features of
the work shall be accomplished or reviewed and approved by architects or engineers registered
to practice in the particular professional field involved in a State or possession of the United
States, in Puerto Rico, or in the District of Columbia.

(End of clause)

PRECONSTRUCTION CONFERENCE (NOV 2004) (BI-100)

If the Contracting Officer decides to conduct a preconstruction conference, the successful offeror
will be notified and will be required to attend. The Contracting Officer's notification will include
specific details regarding the date, time, and location of the conference, any need for attendance
by subcontractors, and information regarding the items to be discussed.

(End of clause)
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